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[A]t any time prior to reaching a determination regarding 
responsibility the recipient may facilitate an informal resolution 
process, such as mediation, that does not involve a full 
investigation and adjudication . . . 

§ ���������������E�����������&�R�Q�W�·�G

(emphasis added)

Parties must be provided written notice that outlines

�‡The allegations

�‡The requirements of the informal resolution process including the 
circumstances under which it precludes the parties from resuming 
a formal complaint arising from the same allegations, provided, 
however, that at any time prior to agreeing to a resolution, any 
party has the right to withdraw from the informal resolution 
process and resume the grievance process with respect to the 
formal complaint

�‡any consequences resulting from participating in the informal 
resolution process , including the records that will be maintained or 
could be shared

§ 106.45(b)(9)(i) (Written Notice)

(emphasis and bullets added)

(ii) �2�E�W�D�L�Q�V���W�K�H���S�D�U�W�L�H�V�·���Y�R�O�X�Q�W�D�U�\�����Z�U�L�W�W�H�Q���F�R�Q�V�H�Q�W���W�R���W�K�H��
informal resolution process ; and 

(iii) Does not offer or facilitate an informal resolution 
process to resolve allegations that an employee sexually 
harassed a student. 

§ 106.45(b)(9)(ii-iii)

(emphasis added)

Because informal resolution is only an option, and is never 
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What types of informal resolution 
exist? 

What are the range of options 
available to institutions?

�‡Educational Conferences 

�‡Mediation (Neutral, Facilitative, Collaborative)

�‡Med-Arb (Mediation and Arbitration, Non-Binding Arbitration)

�‡Restorative Justice

�‡Collaborative Law Model

[Each of these will be discussed more in-depth in the next module.]

Informal Resolution Options

Important Considerations

�‡Title IX Coordinator

�‡Dean of Students

�‡Student Conduct

�‡Campus Ombudsperson

�‡Outside Entity/Third Party/Trained Mediators

�‡�2�W�K�H�U���R�S�W�L�R�Q�V�¬��

Who can implement informal resolutions on your campus?

§ 106.45(b)(9)(iii) 



https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html
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�‡Active listening skills (e.g.paying attention, withholding judgment, reflecting, clarifying, 

paraphrasing, and summarizing.)

�‡Legal training

�‡Prior ADR experience

�‡Operational knowledge and experience in higher education

�‡Comfortable with TIX subject matter

�‡Bias/Implicit bias training

�‡Knowledge regarding campus policies/cultures

�‡Understanding of relevant objective standards

Desirable skills and knowledge bases

�‡Cross-train with other disciplines

�‡Build credentials

�‡Other NASPA training programs

�‡Education Credentials

�‡Training in ADR in other contexts (e.g. Family Court)

�‡Other civil rights metrics

�‡Read, read, and read some more

Cross-training

�‡�´�8�O�W�U�D���9�L�U�H�V�µ��
�‡Latin meaning act without authority or literally beyond powers. This term is 

frequently used in business and agency law (the Doctrine of Ultra Vires). An 
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�‡Flexibility

�‡�´�7�X�Q�L�Q�J�µ

�‡Stay within skill set

�‡�+�R�Z���´�I�R�U�P�D�O�µ���L�V���\�R�X�U���´�L�Q�I�R�U�P�D�O�µ���S�U�R�F�H�V�V�"

�‡Language/What will you call your process?

�‡What are some lessons learned from analogous fields?

�)�L�Q�D�O���W�K�R�X�J�K�W�V�¬

Thank you!

�$�V�V�H�V�V�P�H�Q�W���W�R���I�R�O�O�R�Z�¬

Facilitating Fair and Effective Informal 
Resolution Processes Under Title IX
Module 2: Developing Informal Processes for 
Your Campus

Copyrighted material. May not be 
reproduced without permission.

Peter Lake                                                                                             
Professor of Law, Charles A. Dana Chair, and Director of the Center for 
Excellence in Higher Education Law and Policy                                        
Stetson University College of Law

Kristine Goodwin M.Ed., J.D.

Associate of The Registry, CPR Distinguished Neutrals, MWI, Inc., and 
Umass Justice Bridge

�d�Z���������‰���Œ�š�u���v�š�������o�]���À���•�����v�����Æ�‰�o�]���]�š�������(�]�v�]�š�]�}�v���}�(���^�]�v�(�}�Œ�u���o���Œ���•�}�o�µ�š�]�}�v�_��
in the final regulations is unnecessary. Informal resolution may 
encompass a broad range of conflict resolution strategies, including, 
but not limited to, arbitration, mediation, or restorative justice. 
Defining this concept may have the unintended effect of limiting 
�‰���Œ�š�]���•�[���(�Œ�������}�u���š�}�����Z�}�}�•�����š�Z�����Œ���•�}�o�µ�š�]�}�v���}�‰�š�]�}�v���š�Z���š���]�•�������•�š���(�}�Œ���š�Z���u�U��
and recipient flexibility to craft resolution processes that serve the 
unique educational needs of their communities.  

From the commentary accompanying the new 
�7�L�W�O�H���,�;���U�H�J�X�O�D�W�L�R�Q�V�¬

Department of Education, Nondiscrimination on the Basis ofSex in Education Programs or Activities 
Receiving Federal Financial Assistance, 85 Fed. Reg. 30026 (May 19, 2020) (final rule) (online at 
www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf) at 30401 (emphasis added). 

A Closer Look at Specific Ways to 
Facilitate Effective Informal 

Resolutions 

�‡Educational Conferences 

�‡Mediation (Neutral, Facilitative, Collaborative)

�‡Med-Arb (Mediation and Arbitration, Non-Binding Arbitration)

�‡Restorative Justice

�‡Collaborative Law Model

Informal Resolution Options

31 32

33 34

35 36
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What is mediation?

Mediation, as used in law, is a form of alternative dispute 
resolution resolving disputes between two or more partieswith 
concrete effects. Typically, a third party, the mediator, assists the 
parties to negotiate a settlement. Disputants may mediate disputes 
in a variety of domains, such as commercial, legal, diplomatic, 
workplace, community, and family matters.

�´�1�H�X�W�U�D�O�V�µ

�&�D�P�S�X�V���´�2�P�E�X�G�V�S�H�U�V�R�Q�µ�"

https://en.wikipedia.org/wiki/Mediation

https://en.wikipedia.org/wiki/Mediation
https://en.wikipedia.org/wiki/Mediation
https://en.wikipedia.org/wiki/Mediation
http://www.duhaime.org/LegalDictionary/M/MedArb.aspx
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�³�>�7�@he essence of med-arb is to allow a softer mediation process to occur first 
thus taking every opportunity of achieving a resolution to a dispute which is 
not imposed and to which each party to the dispute subscribes voluntarily.

In this initial phase, the presiding neutral third-party acts as a mediator and 
coaches or encourages the parties towards a settlement 
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�&�O�D�U�H���0�F�*�O�\�Q�Q���H�W���D�O�������¶�¶�,���M�X�V�W���Z�D�Q�W�H�G���K�L�P���W�R���K�H�D�U���P�H�·�·�����6�H�[�X�D�O���Y�L�R�O�H�Q�F�H���D�Q�G���W�K�H��
possibilities of restorative justice, 39 Journal of L. & Society 2 (2012).

Katherine Mangan, Why More Colleges Are Trying Restorative Justice in Sex 
Assault Cases, Chronicle of Higher Education (Sept. 17, 2018).

Kerry Cardoza, Students Push for Restorative Approaches to Campus Sexual 
Assault, Truthout (Jun. 30, 2018).

Howard Zehr, The Little Book of Restorative Justice (Good Books 2002). 

David R. Karp et al., Campus Prism: A Report On Promoting Restorative 
Initiatives For Sexual Misconduct On College Campuses, Skidmore College 
Project on Restorative Justice (2016).

Margo Kaplan, Restorative Justice and Campus Sexual Misconduct, 89 emp. 
L. Rev. 701, 715 (2017). 

Restorative Justice Resources Cited in the Commentary           
to the New Title IX Regulations

Id. at 30406 n.1518.

Mediation

�‡�'�L�V�S�X�W�H���G�R�H�V�Q�·�W���Q�H�F�H�V�V�D�U�L�O�\���K�D�Y�H���W�R��
cause a harm, can be just a 
disagreement

�‡�2�Q�H���S�D�U�W�\���G�R�H�V�Q�·�W���K�D�Y�H���W�R���D�G�P�L�W��
wrongdoing/ parties are treated as 
moral equals

�‡Focuses on coming to an 
agreement

�‡settlement-driven

�‡Not necessarily focused on 
emotional needs of the parties

Restorative Justice

�‡A party has been harmed/ 
victimization has occurred

�‡The offending party must admit to 
wrongdoing before the process 
begins

�‡Focuses on reparations and looks 
to improve future behavior

�‡dialogue-driven

�‡
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Confidentiality Considerations

The Department appreciates the concerns raised by some commenters 
that the confidential nature of informal resolutions may mean that the 
broader educational community is unaware of the risks posed by a 
perpetrator; however, the final regulations impose robust disclosure 
requirements on recipients to ensure that parties are fully aware of the 
consequences of choosing informal resolution, including the records that 
will be maintained or that could or could not be shared, and the 
possibility of confidentiality requirements as a condition of 
entering a final agreement. 

Id. at 30404 (emphasis added).

Confidentiality & Informal Processes (DOE)

We believe as a fundamental principle that parties and individual 
recipients are in the best position to determine the conflict resolution 
process that works for them; for example, a recipient may determine 
that confidentiality restrictions promote mutually beneficial 
resolutions between parties and encourage complainants to report, 
or may determine that the benefits of keeping informal resolution 
outcomes confidential are outweighed by the need for the 
educational community to have information about the number or 
type of sexual harassment incidents being resolved.    

Id. at 30404 (internal citation omitted, emphasis added).

�&�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���	���'�2�(�����&�R�Q�W�·�G��

�7�K�H���U�H�F�L�S�L�H�Q�W�·�V��determination about the confidentiality of informal 
resolutions may be influenced by the model(s) of informal 
resolution a recipient chooses to offer ; for example, a mediation 
model may result in a mutually agreed upon resolution to the 
situation without the respondent admitting responsibility , while a 
restorative justice model may reach a mutual resolution that 
involves the respondent admitting responsibility. The final 
regulations permit recipients to consider such aspects of informal 
resolution processes and decide to offer, or not offer, such processes, but 
require the recipient to inform the parties of the nature and 
consequences of any such informal resolution processes. 

Id. at 30404 (emphasis added).

�&�R�Q�I�L�G�H�Q�W�L�D�O�L�W�\���	���'�2�(�����&�R�Q�W�·�G��

Where are examples of 
informal resolution 

processes in practice?

�‡Princeton University
�‡Comprehensive website

�‡Explicitly states it is not a restorative justice model

�‡ https://sexualmisconductinvestigations.princeton.edu/informal -
resolution-process

�‡UNC Greensboro 
�‡Flowchart

�‡�µThe 
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Thank you!

�$�V�V�H�V�V�P�H�Q�W���W�R���I�R�O�O�R�Z�¬

Facilitating Fair and Effective Informal 
Resolution Processes Under Title IX
Module 3: Foundational Basics for 
Facilitating Resolutions 

Copyrighted material. May not be 
reproduced without permission.

Peter Lake                                                                                             
Professor of Law, Charles A. Dana Chair, and Director of the Center for 
Excellence in Higher Education Law and Policy                                        
Stetson University College of Law

Kristine Goodwin M.Ed., J.D.                                                  

Associate of The Registry, CPR Distinguished Neutrals, MWI, Inc., 
and Umass Justice Bridge

Foundational Basics

�‡� �́$�O�W�H�U�Q�D�W�L�Y�H�µ���'�L�V�S�X�W�H���5�H�V�R�O�X�W�L�R�Q

�‡� �́$�S�S�U�R�S�U�L�D�W�H�µ���'�L�V�S�X�W�H���5�H�V�R�O�X�W�L�R�Q

�‡�³ formal methodology used to provide parties a process that feels informal

�‡As a facilitator you are not winging it.

�‡�$���'���5�����L�V���3�D�Q�G�R�U�D�·�V���%�R�[�³ The more I learn, the more I realize how much 
more there is to learn.

�‡(E.g.Harvard PON, JAMs, MWI, Inc., AAA, CPR Neutrals, Mediate.com, 
American Bar Association, hundreds of law school courses and LLMs, 
hundreds of graduate school programs, etc.)

A Review of A.D.R.

�‡Negotiation

�‡Mediation
�‡Neutral

�‡Facilitative

�‡Conciliator

�‡Med-Arb 

�‡Formal Process or Litigation.

The A.D.R. Continuum

�‡Whether for mediation, collaborative model, or restorative justice 
process, ALL based on helping the parties NEGOTIATE.

�‡To what end? An agreement.
�‡Avoids a winner/loser outcome

�‡Parties are generally more satisfied with outcomes and process

�‡Addresses the reality that the parties remain in proximity, at least to some 
extent, of each other

�‡So what does effective negotiation look like and how can we help 
parties get there?

Dispute Resolution

73 74

75 76

77 78
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�‡Each party is given an opportunity to present their view of the 
dispute without interruption.  In addition, they may also take time to 
vent their feelings.

�‡
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�‡Practice, Practice, Practice

�‡Shadow and be shadowed

�‡Co-facilitation / Co -mediation

�‡Register for a 40-Hour training

�‡�&�R�Q�V�L�G�H�U���Z�K�R���H�O�V�H���F�D�Q���P�H�G�L�D�W�H�¬

�‡See you soon!

About Our Upcoming Live Session

Thank you!

�$�V�V�H�V�V�P�H�Q�W���W�R���I�R�O�O�R�Z�¬

Facilitating Fair and Effective Informal 
Resolution Processes Under Title IX
Live Virtual Session

Copyrighted material. May not be 
reproduced without permission.

Peter Lake                                                                                             
Professor of Law, Charles A. Dana Chair, and Director of the Center for 
Excellence in Higher Education Law and Policy                                        
Stetson University College of Law

Kristine Goodwin M.Ed., J.D.

Associate of The Registry, CPR Distinguished Neutrals, MWI, Inc., 
and UmassJustice Bridge

�‡We are taking attendance, so please make sure your name 
appears as a participant.

�‡Scenarios were emailed this morning. Please let us know via chat 
if you did not receive them.

�‡Please send any and all questions directly to Kristine Goodwin via 
chat.

�‡We will not read your name.

�‡
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Mediation does not bar imposition of penalties. 

E.g., Rajib Chanda, Mediating University Sexual Assault Cases, 6 Harv. 
�1�H�J�R�W�L�D�W�L�R�Q���/�����5�H�Y���������������������������������������G�H�I�L�Q�L�Q�J���P�H�G�L�D�W�L�R�Q���D�V���¶�¶�D���S�U�R�F�H�V�V��
through which two or more disputing parties negotiate a voluntary 
�V�H�W�W�O�H�P�H�Q�W���Z�L�W�K���W�K�H���K�H�O�S���R�I���D���¶�W�K�L�U�G���S�D�U�W�\�·�����W�K�H���P�H�G�L�D�W�R�U�����Z�K�R���W�\�S�L�F�D�O�O�\��
�K�D�V���Q�R���V�W�D�N�H���L�Q���W�K�H���R�X�W�F�R�P�H�·�·���D�Q�G���V�W�U�H�V�V�L�Q�J���W�K�D�W���W�K�L�V���¶�¶�G�R�H�V���Q�R�W���L�P�S�R�V�H���D��
�¶�Z�L�Q-�Z�L�Q�·���U�H�T�X�L�U�H�P�H�Q�W�����Q�R�U���G�R�H�V��it �E�D�U���S�H�Q�D�O�W�L�H�V�����$���S�D�U�W�\���F�D�Q���¶�O�R�V�H�·���R�U���E�H��
penalized; mediation only requires that the loss or penalty is agreed to 
by both parties�³ �L�Q���D���V�H�[�X�D�O���D�V�V�D�X�O�W���F�D�V�H�����¶�D�J�U�H�H�P�H�Q�W�V���������������P�D�\���L�Q�F�O�X�G�H��
reconciliation, restitution for the victim, rehabilitation for whoever needs 
�L�W�����D�Q�G���W�K�H���D�F�F�H�S�W�D�Q�F�H���R�I���U�H�V�S�R�Q�V�L�E�L�O�L�W�\���E�\���W�K�H���R�I�I�H�Q�G�H�U���·�·�·����

Id. at 30406 n.1519 (emphasis added).

�‡�´�'�L�V�F�L�S�O�L�Q�D�U�\���V�D�Q�F�W�L�R�Q�µ

�‡�´�&�R�Q�V�H�T�X�H�Q�F�H�µ

�‡�´�2�X�W�F�R�P�H�µ

�‡Due process? Informal resolution consequences will be/will not 
be on student record?

�‡What is discipline and what is not?
�‡Counseling?

�‡Continuation of supportive measures?

�‡Consult counsel

What can be an outcome?

Do respondents face discipline as a result of the informal resolution 
�‰�Œ�}�����•�•�M�������v�������Œ���•�‰�}�v�����v�š�[�•���‰���Œ�š�]���]�‰���š�]�}�v���]�v���š�Z�����]�v�(�}�Œ�u���o���Œ���•�}�o�µ�š�]�}�v���‰�Œ�}�����•�•��
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�5�H�P�H�P�E�H�U�����\�R�X���K�D�Y�H���Q�R��� �́V�L�G�H�µ��
other than the integrity of the 

process.
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